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Workplace Sexual
Harassment, Retaliation
and Plaintiff Preparation:

Getting Results

Disclaimer before getting to Agenda

Assume the following:

The following have been met:

EEOC:

Violation of Title VII, the federal statute
governing sexual harassment as a form of
illegal sex-based discrimination at work has Plaintiff suffered material adverse
been proven. employment action

Protective category

Meets min. job requirement

©

IS

Evidence of discriminatory intent

Discrimination=Adverse Actions

Objective tangible harm
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High Cost of Sexual Research Plaintiff Preparation
Harassment + How fo support Plainfiff-Stress
= Stafistics Response/Coping Skills
3 Direct Resulfs . Scope - Depositions
$ Indirect Results +  Understanding the Adult
Learner
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Kevmse) uors aBauRD g

Legal Definition

Workplace Policies
» Sexual Harassment > Match definition2
» Retaliafion > Curent?

> Review Process?
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Training
» Match the policy?
> Accessible to work force?

» Reporfing processg

e

Timelines
Discovery Deposition
- Most cases never go fo
Health-Workman's comp. trial

High successful
depositions-crifical
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podoer  NOYS
L ]
Changing Times
#MeToo

- Media-Time Magozine

High Cost of
N lell
Harassment:
Direct and

Indirect
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High Cost of Sexual Harassment in'Dollars-

Direct Effect

$168 Million $95 Million $10,592 Million
Ani Chopourian vs. Ashley Alford Carlq Ingrqhqm Vs,
Catholic Healthcare  vs. Aaron's Rents UBS Financial

West (2012) (2011) Services (2011)
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High Cost of Sexual Harassment in'Dollars-

Indirect Effect

Indirect Research

» Employee tardiness and absenteeism (Baba et
al. 1998; Jacobsen et al. 199), sick leave and
health compensation claims (Cartwright and

ooper 1997)., rinfentions (Baba ef

Shaffer et l. are also evidenced

Employee Absenteeism
Productivity affected
as resulting from sexual harassment.

HeO”h Com pehsc‘“on Similarly, stress-related health problems such as

claims heart disease, migraines, and ulcers are
associated with employee productivity

= Turnover decreases (Adams 1988), such as disability

claims (Gebhardt and Crump 1990) and
i organizational withdrawal behavior, including

Early Retirement absenteeism, turnover, and early refirement

(Hanisch and Hulin 1990).
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Stats and

Scope
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US Equal Employment Opportunity Commission

Reported or 2015

75% of all workplace harassment incidents go
unreported.

Stop Street Harassment Study-January 2018

Why don't people report?

Epidemic:
Widespread
Rampant
pervasive




Fearl!

Retaliation
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Woman of Silicon Valley
Shame-Fear-Guilt
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Bureau of Labor and Statisfics

Blue Collar =
Workers

The Silicon Valley Wor
fall on the graph at tf
vepuvottem-the least likely
to experience sexual
harassment.

Imagine, if these strong
independent woman fear
of reporting, what fo say of
the blue collar worker with
less resources.
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Case Study: Erika

vvyv

English her second language

34 Year old immigrant from Russia 3 years prior.

daughters education. Landed a job in her desired area.

v

No other family in USA

v
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Working as a secretary-good worker

6 year old daughter-good mother, sought o live in a good area for her
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Psychological Affect on Victims

D

the many neg

to the victims.

DANSKY, B.S., & KILPATRICK, D.G. (1997). Effects of sexual harassment. In W. O'Donohue (Ed.),
Sexual harassment: Theory, research, and treatment (pp. 152-174). Boston: Allyn & Bacon.

The psychological and physical costs of sexual harassment are many fold. Although not all victims

of sexual harassment necessarily experience all symptoms, the range of difficulties is broad and
the likelihood is high that many victims experience at least some distress associated with their

experience.
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High Cost of Sexual Harassment Individually

Post Traumatic Stress

Dept. of Veterans Affair, 2015
study found 20% increase in
PTSD in females due fo sexual
harassment.
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Anxiety, depression

Ball Univiesrity-
2018"Workplace harassment
can cause severe siress which
canlead fo unhealihy
behaviorssuch as eating
more junk food and smoking,”
explains st

Khubchc ani, an associate
professor of health science at
Ball State University, and one
of the study's lead authors

Suffering
in
Silence




Post Traumatic Stress
Disorder

QN)HH[ w r’n)m) Se;

jal

fic Stress, 15, 69-75. Sexucﬂ hcucxssmem hos

Become a maior social, legal, and
mental health problem because of
high prevalence and ifs negative
conseguences for victims. me

income, and impaired psychological and phy:

Despite evidence from empirical studies ihat v
PTSD sympioms, some have argued fnof sexvci no
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Eating Disorders

eo‘rlng disorder symp’foms

nd indicate that thi

RNAdvocatedu.net

HARNED, M.S., &
FITZZGERALD, L.F.
(2002). Understanding
a link between sexual
harassment and
eating disorder
symptoms: A
mediational analysis.
Journal of Consulting
and Clinical
Psychology, 70, 1170-
1181.

Alcoholism

Resulfs: Active coping had no significantimpact on the
ability to end harassing or abusive experiences. Moreover,
the use of problem-focused coping that was unsuccessful
predicted some drinking outcomes for both men and
women, controlling for Wave | drinking and

suest that increased institutional attention to the
prevention of workplace harassment and abuse might
impact on decreasing alcohol use and abuse.

harassment put both men and women at increased risk
for depression, anxiety, hostility, and problematic alcohol
use.
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RICHMAN, J.A.,
ROSPENDA, K.M.,
FLAHERTY, J.A., &
FREELS, S. (2001).
Workplace
harassment, active
coping, and
alcohol-related
outcomes. Journal
of Substance
Abuse, 13, 347-366.
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And then finally when all else
fails, the plaintiff usually has
exhausted all avenues-
They come to you

3/26/2020

Just the
Racts
Ma'am

Elephant in the Room

The Emotions
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Plaintiff
Preparation:

How to support Plaintiff
emotionally

Depositions

Understanding the Adult
Learner

Plaintiff Preparation

Stress and Emotions

Stress Definition

Hans Selye Parker

» Hans Selye in 1936, who

defined it as “the non- » The physical response of

the body to adjust itself

specific response of the
body to any demand for
change”.

RNAdvocatedunet

for an immediate
survival event to either
fight-flight or freeze in a
perceive or actual
stressful event




Thoughts Create a Physical Chemical

Hormone

Negative Thoughts Positive thoughts

» Norepinephrine-increases Enkephdli
heart rate, fightens muscles, > tnkep o}ms
shallow breathing-body » Endorphins
prepares for the flight or » Dopamine

fight response

RNAdvocatedunet
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GAS-General Adaptation Syndreme

<ﬂ I

B

Alarm Resistance Exhaustion
Alarm phase: Alerting to Ifthe alarm phase continues, or If the stage of resistance last for
problem requiring action-once not taken care of, then th alength of time that the body

can nolonger folerate, the stage
of exnaustion which brings
disease and health and
psychologicalissues.

faken care of-body goes back stage of resistance ~trying fo
to equilibrium. fend off the problem

RNAdvocatedu.net

Support your client for wining outGomes

Know yourself Know your support systems in
your area

» Professionals in area that will work in
collaboration

Biofeedback
Meditafion

» Take care of yourself first

Exercise

Counseling

vyVYVvYVvy

Laughter-the best medicine

RNAdvocatedunet
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SMART Goals

Specific
Measurable
Action Oriented
Redlistic

Time Bound

RNAdvocatedu.net
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Reward
Yourself!

Neuroplasticity

RNAdvocatedu.net

Meditation

Percent of the brain we use?
Study of Buddhist monks brains: MRI-CT-PET Scans
Brain waves-Alpha ‘ release hormones by our thoughts ‘ Neuroplasticity

Use all the senses-brain does not know the difference between what we experience and

perceive in the world and our thoughts-it is all the same to the brain!

RNAdvocatedunet
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The power of
being fully
Present

O M 1. 2 Abramovic in the MoMA atrium. In her performance piece “The Artist Is Present;” visitc
ne Minute Henty acing her, R Aremson/The New ok Tine

RNAdvocatedu.net
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Adult
Learner

Adult Leaner

Visual : i
Auditory Practice

Pamphlets Conversation

Videos CDs

12



U.S. Equal Employment
Opportunity Commission

Legal Definitions

RNAdvocatedunet
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Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act of
1967, (ADEA), and the Americans with Disabilities Act of 1990, (ADA):

> Reasonable Person:
Defendant will fry argue

The conduct is severe or pervasive enough to create a work the “Reasonable person”
environment that a reasonable person would consider clause and look for
infimidating, hosfile, or abusive. Anti-discrimination laws also history of sexual abuse,
prohibit harassment against individuals in retaliation for filing trauma, or unhealthy
a discrimination charge, testifying, or participating in any relationships in the

way in an investigation, proceeding, or lawsuit under these Plaintiff's life.
laws; or opposing employment practices that they
reasonably believe discriminate against individuals, in
violation of these laws.

EEOC

RNAdvocatedu.net

e VIl of the Civil Rights Act of 1964, the Age Discrimination in EmploymentiACH 6 f 39

ns with Disabilifies Act of 1990, (ADAY

, (ADEA), and the Americ

Sexual Harassment

v

Itis unlawful to harass a person (an applicant or employee) because of that person's sex. Harassment
can include “sexual harassment” or unwelcome sexual advances, requests for sexual favors, and
other verbal or physical harassment of a sexual nature.

Harassment does not have to be of a sexual nature, however, and can include offensive remarks
about a person's sex. For example, it s ilegal fo harass a worman by making offensive comments
about women in general.

Both victim and the harasser can be either a woman or a man, and the victim and harasser can be
the samme sex.

v

v

v

Although the law doesn't prohibit simple teasing, offhand comments, or isolated incidents that are
not very serious, harassment is ilegal when it is so frequent or severe that it creates a hostile or
offensive work environment or when it results in an adverse employment decision (such as the victim
being fired or demoted).

The harasser can be the victim's supervisor, a supervisorin another area, a co-worker, or someone
who s nof an employee of the employer, such as a client or customer.

v

EEOC
RNAdvocatedunet
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EEOC
Title VII of the Civil Rights Act of 1964,

iminafion in Employment Act of 1967, (ADEA)
h Disabilifies Act of 1990, (ADA).

> Harosment
> & o form of employment dsciimination thot violates Tie Vil of he Civi Righis Act of 1964, the Age Discrmiation n Employment Act of 1967, (ADEA).ond the.
Wi Daabiies Ac 61 1370, (ADA]
> elcome conduct o b jon, sex fincl ation
s UntowA U Where 1) en Guct become: doc 9
ronb harasme: i
Uncer hess laws.or Opposing
> xremely serous) wilnof e fo goliy. To be uniowfu, he conds K envronment
e pecle
> offensive fokessiurs, epihets or nme calling. physcal assauls o hreats. infrmidaon, fidcule or mockery, inulfs o
nEe Wi Wk pariamance. Hor oL G vanay of creumstances neloaing Sul oy mied . ihe
> orn anofherarea, an agent of the empioyer,a co-worker nemployee.
S c b fectedby the offensie cor
> Unlowluihorassment moy occurwihout economic nfry 1o, or dscharge of.the victm.
> Employers are encourag o tuniowlylharasmert.
F SH it ot be ofer Eraplshng ¢ p
e proc: 910 Gndiaing <
Employers shoud s feel be addressed.
> the conauct tstop. Employee:

Employees e encouraged o
allystoge 1o prevent s sscaraton
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Harassment

Protective Class:
Hostile work environment
2 U.S. Equal Employment

Opportunity Commission Harassment unwelcomed

Subjectivity and objectively offended

Severe and pervasive

RNAdvocatedu.net

I
)

Referring to the definition of the law

1ounpoio20APYNY
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Time Line

vocotedunet

Language of Logic and Law

» Discover protocols:
Review protocols on
Federal Judicial Center

Federal Judicial Center

RNAdvocatedu.net

(2) Dens

5. The following definitions apply to cases proceeding under the Initial Discovery.

Concerning. The term “conceming” means referring to, describing, evidencing,
or consttuting.

b.

Document. The terms “document” and “documents” are defined to be
synonymous in meaning and equal in scope to the terms “documents” and
“electronically stored information” as used in F_R C.P. 34(a).

Identify (Documents). When referring to documents, o “identify” means to give,
o the extent known: (i) the type of document; (i) the general subject matter of the
document, (i) the date of the document; iv) the author(s), according to the
document; and (v) the person(s) to who, according to the document, the
document (or a copy) was (o have been sent; o, alteratively, to produce the
document

<
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Identify (Persons). When referring to natural persons, to “identify” means to give
the person’s: (i) full name; ;i) present or last known address and telephone
number; (ii) present or last known place of employment; (iv) present or last
known job title; and (v) relationship, if any, to the plaintiff or defendant. Once a
person has been identified in accordance with this subparagraph, only the name of
that person need be lsted in esp requesting the
identification of tht person.

FOR EMPLOYMENT CASES ALLEGING ADVERSE ACTION

Federal Judicial Center

RNAdvocatedunet
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PART 2: PRODUCTION BY PLAINTIFF.

(1) Timing.

& The plaintiTs Iniia Discovery shall be provided within 30 days afer the
defendant molion,
othenvise

(2) Documents that Plaintiff must praduce to Defendant.

lawsuit between the plaintiffand the defendant

b, Claims, lawsuits, adminisiatve charges, and complaints by the plainiffthat ely
po lawsui.

B any,of

atissue in his lawsuit.
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. Diary, journal, and calendar enties maintained by the plainif concerning the
facual allegatons o claims o issue in this lawsuit.

£ “The plainiTs currnt resumes).

& Documen
benefis,un

the possssion of the plainti concerning clas for unemploymen
ess production is prohibied by applicable aw:

FOR EMPLOYMENT CASES ALLEGING ADVERSE ACTION

h job
Federal Judicial Center search ffors; and (i) offer(s) of employmen, job description(s), and income

RNAdvocatedunet

Federal Judicial Center

and benefits of subsequent employment. The defendant shall not contact or
subpoena a prospective or current employer to discover information about the
plaintiff’s claims without first providing the plaintiff 30 days notice and an
opportunity to file a motion for a protective order or a motion to quash such
subpoena. If such a motion is filed, contact will not be initiated o the subpoena
will not be served until the motion is ruled upon.

i Documents concerning the on of any

PILOT PROJECT REGARDING

Any other document(s) upon which the plaintiff relies to support the plaintiff’s
claims

FOR EMPLOYMENT CASES ALLEGING ADVERSE ACTION

RNAdvocatedu.net

Timelines

t in the aftorney-client

- Perceive it as a franslator.
discovery process.

A timeline can act as a

conduit between attorney You speak one language:
legal facts and discovery logic and law, and the

into a process that the Plaintiff speaks another raw
plaintiff can understand emotions-a good timeline
and easily assist and can bridge the gap.
engaged.

RNAdvocatedu.net
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High Level Timeline- 2017

Example
Committee Meeting-Exhibit A Seminar-Exhibit C Cadfeteria-Exhibit E
— Day-date-fime: Thursday, 12, 2:30pm Day-date-fime: Thursday, 12, 2:30pm
Day-date-fime: Thursday, 12, 2:30pm
Wit Fist oot (i), contaict info. Witness: Fist-last fifle) contact info. Witness: istast (fiti), contact info.
What was said: What was said:

What was said:

Evidence: T Evidence: T Evidence: T

| !

Office-Exhibit B Hallway-Exhibit D
Day-dafe-fime: Thursday, 12, 2:30pm Day-dafe-fime: Thursday, 12, 2:30pm
Witness: irstlast (fifle), contact info, Witness: irstlast (fifle). contact info,
What was said: What was said:

Evidence: Evidence:

RNAdvocatedunet

High Level Timeline-Plaintiff Experience

Event:

rr——

ay-date-time: Thu 12, 1430

t (fitle). Have c informatio

fiyer, notes, dia

rkman's Compensation

v

Disease of stress: fibromyalgia, chronic fafigue, and other condifions new
to the plaintiff given the plaintiff's history.

v

Expert witness-Stanford Fibromyalgia, Dr. Teitelbaum.

v

Medical/Phycological 39 party assessment

RNAdvocatedunet
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Timeline-Health
man's comp. Cases

D Visit: Specialty Reason of visit

Outcome: (example-
prescription, referral,
receipts, efc..)

RNAdvocatedu.net
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Medical Timeline- 2017

Example-Plaintiff

MD/Apt.-Name-Speciatty Counselor-Type-Name Altemative Therapy-Biofeedback
Exhibit A Exhibit C Exhibit E

Doy-dote-fime: Thursdoy, 12.2300m Doy-dote.fime: Thursdoy, 12.2300m

Redsonforvi Redsonforvist Doy-dofe-fime: Thursday. 12,230pm
Olicome: Newprescipion e S T Reasonfor i

- B
s T T Ev\denceMedca\recofdsreponx—fv

Phycologist Evul-lame-SpeclaI'y. g—h'l'gi;“; l

Exhibit B

Day-dafe-fime: Thursday, 12, 2:30pm Doydatedime:Thursday, 12.230pm
g odsonfor vis

Reason for visit: ‘Outcome: New prescription

Outcome: New prescripfion Evidence: Medicalrecoas. fepor, x-

Evidence: Medicalrecords, report, xray

RNAdvocatedu.net

Third Party
Psychological/Medical
Evaluation

These are comprehensive and provide a fimeline
from the professional about plaintiff's medical
history-Highly recommend.

“Reasonable Person”

RNAdvocatedu.net
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Depositions

RNAdvocatedunet

56
The Deposition of
the plaintiff is one
of the most crucial
momentsin a
harassment case. USE ALL THE RESOURCE PLAINTIFF READY FOR
DISCUSSED TO HAVE DEPOSITIONS, UNDERSTANDS
IMPACTFUL DEPOSITIONS EXPECTATIONS, NOT

DISTRACTED BY STRESS OR
POSTTRAUMATIC STRESS
DISORDER.

RNAdvocatedu.net

#Metoo

.

Tarana Burke

RNAdvocatedu.net
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Person qrireYear

Silence

Breakers

RNAdvocatedu.net
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Conclusion

Study:

Khubchandani also advocates for safe and supportive disclosure of
harassment, and serious punishment and disciplinary action for perpetrators
of harassment.

“Otherwise, employees will not have faith and trust in management and the
perpetrators will continue to harass and damage the career of others," he
fells Quartz.

“Workplace harassment can be expensive from a health, safety, and legal
standpoint and is highly preventable with good policy enforcement and
education.”

RNAdvocatedu.net
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